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Judge Amy J . S t. Eve
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P LEA AGREEMENT

This Plea Agreement between the United Sta tes Attorney for the

Northern Distri c t of Illino is . PATRICK J . FITZGERALD. and t he

defenda nt, J OSEPH CARl . a n d hi s a t t o r ne y . SCOTT R . LASSAR. is made

p u rsuant t o Ru l e 1 1 o f the Federal Rules o f Cr i minal Proc e d u r e .

This Plea Agreement i s entirely vol un t a r y a n d r epresents t he

entire agreement between the Uni ted Sta tes At torney and defendan t

reg arding defendan t's crimina l l iabili ty i n the abov e captioned

case .

Th i s Plea Agr e eme n t concerns crimina l liab i lity o n l y, a n d

nothing here in sha l l limi t o r in a n y way waive or release any

administ r at ive o r jud icial c i vil c la i m. demand o r cause o f act i on .

whatso e ver . o f the Unite d States or its agencies . Mor e over . this

Agree~ent is l imite d t o the United Sta tes At t o rne y ' s Off ice f o r t h e

Nor t hern Di s t r i c t o f I l linois and cannot b i nd a ny o the r f e d e r a l.

state o r l oca l p r o secu t ing . ad-ninistrat i ve or r e gul a t o r y

authori ti es or a g e n c i e s e xcept as expressly set forth i n thi s

Ag reement .

Committee Exhibit 5



Case 1:05-cr-00691 Document 33 Filed 09/15/2005 Page 2 of 17

By t hi s Pl e a Agreement , PATRICK J . FITZGERALD . Uni ted States

At~orney f o r the Northern Di s t r i c t o f I llinois , and t he defendant ,

J OSEPH CARl, and his a t t o rney. SCOTT R . LASSAR. have agreed up on

t he following :

1. Def e nda n t acknowledges that he has been cha rged in Count

11 o f t h e i ndi ctment i n th i s case wi th a t t e mp t i n g to commit

ex tortion i n viola t ion of 18 U.S .C . § 19 51 .

2 . Defendant has r e a d t h e charge a gain st h i m contained in

the i ndi ctmen t in t his case and t he charge has bee n fully explained

t o him by h is attorney .

3. Defendant f u l l y unders t ands t he nature and e lements o f

t he c rime wi t h wh i ch he ha s been charged .

4 . De fendant wil l ent e r a voluntary plea o f gui lty t o Count

11 of the i nd i c t men t i n t h i s ca s e.

5 . Defendant will p l e a d gui lty because he is in f a c t guilty

o f the cha r ge contained in Count 11 o f t he indictment in t h i s cas e .

I n pleading guil t y . def endant admits the f o l lowing facts a nd that

t hose f a c ts e s tabli s h hi s guilt beyond a r e a s ona b l e doubt . The

f o l l owi ng i s no t a c omp let e s t a teme n t o f a l l t he d e tai l s known to

the de fendant r egarding the de f enda n t ' s criminal c onduc t . The

f o l l owing fac t s are set f orth s olely as a factual basis f or t h i s

gu i lty plea :
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Defend ant JOS EPH CARl C· Ca r i-) was an attorney; h e was a l s o a
partne r and a managing di rector of a private equity firm ( "Fi rm A-)
that rec e i v ed $35 mil l i on, i n o r about 2 0 0 3 , from t he Teachers '
Re tirement System o f the Sta te o f I l l i nois ("TRS " ), which wa s a
publ ic p ension plan. Co -defendant Stuar t Le vine ( - Levi n e-) wa s a
member o f the TrtS Bo a rd of Trustees . Investment F irm 4 ( - F i r m , - )
was a real e state i nves t me n t a nd asset management firm tha t
s o licit e d a n d u l t imat e l y received $ 8 5 mil l i on f r om TRS t o invest.

Cari admits that i n o r about the spring of 2004 , Cari
at tempted to commit extort i on . which wou ld a f f e c t commerce , i n t hat
Cari and Levine a ttemp t ed to obtain property. i n the f orm o f a
Compens at ion Agreemen t a nd payme n t s from Fi rm 4 to a c o n s ul t a nt
i d e n t ifi e d b y Le v i n e ( .. the coneu Lt.errt " } , wi t h Fi rm 4 ' s c o n s ent
induced under t h e color of o f f i c i al r i g h t , and by the wrongfu l use
o f actual a nd t h r e a t e n e d fea r of e c o n omi c h a rm ; n a mely , ac ting at
t he direct ion o f Levi n e , Cari t old representatives of Firm 4 tha t
t h e y h a d t o sign a con tract with the c o n su l t a n t , or Firm 4 woul d b e
taken o f f t he TRS agenda fo r the Ma y 20 0 4 TRS Board me e ti ng, a n d
Firm 4 wou ld n ot receive funds from TRS i Ca r i threatened t ha t Firm
4 would not rece i v e TRS funds unless the f irm h i r e d the c onsultant
identified by Levine i a l l in violat i on o f 1 8 U.S .C. § 1 95 1 .

Sp ecifica l l y , Car i a dmi ts the fo llowing: In or about e a r l y
2 0 04 , Car i l e arned tha t one of his p artner s from F irm A ( '" Pa rtner
A· ) had c ontacted Le v i n e on beha l f of Firm 4 , which was s e e k i n g TRS
funds t o i nv e s t. Levine told Cari and Par t n er A t ha t F i rm 4 needed
t o h ire a c ons ul t a nt , a nd t ha t Levine would provide the n ame o f the
c o n s ul t a n t t ha t Fi rm 4 needed to h ire .

Levine a n d Cari h a d previous l y discussed the use o f
c onsultants . Levine s aid that a high r a nk i n g Ill ino is p ub li c
o ff icial (· Pub l i c Off ic ial A· ) , acting through two clos e
a s s ocia t es , was sel e c ting con s ul t ants f o r the p r iva te e qui ty f u n d s
t h a t app e a red b e fo r e t he State Pensi o n Fun ds . Lev ine s a id that t hi s
was p a rt o f a f u ndra isin g strate g y . Levine s a id tha t Public
Official A, and hi s a ssoc iates , were going t o p i c k law f i rms ,
inv e s t me n t banking firms . a nd c on s ul t a n t s t hat would help Public
Offic ia l A .

Levine had a d v i sed Ca r i t h a t Levine and Pub lic Of fi c i a l A' s
t wo a ssoc iates had agreed that they wou ld no t l et an Ill i no i s
p u b l ic pension fund , inc luding TRS, invest i n a pri vate e q u ity f ur. d
u n l e s s a con s ultant s elected b y Levi ne o r those a ss o c i a t e s was
h i r e d . Le v ine t o l d Cari t hat consu ltants se l ected by Levine a nd
t ho s e associa t e s wou ld s ubsequen t l y be r equ i r ed to make c e r t a i n
pol itical or charitable contributions as di rected by Levine and
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t hos e a s s oc iate s . Cari under s tood t ha t r equi r i ng Firm 4 to hire a

con sultan t was part o f tha t p l a n .

In or abou t Apri l 20 04, Levi n e told Cari that Levine n e ed ed t o

give Firm 4 t he name of the consul t ant, but Levine did not wan t to

deal d i r ect ly with Firm 4 an d would li ke t o have Cari relay t h e

informat ion t o Partner A. Cari a gr e e d to do s o . Le v i ne told Cari

that one of Levine ' 5 clos e a ssoc i a t es was g oin g t o p ick the

consu ltant t hat Fi rm 4 should hi r e . Levine also to ld Cari that

Levi ne t hought he could ass i st Ca ri's private equity fi r m, which

was attempting to obta in ~oney f r om an I l linois s tat e p ension f und

and other f unds.

Based on in fo rma t ion provided by Levine , Ca ri understood t ha t

Firm' had gotten a n $80 million commi t men t from TRS . a nd Fi rm 4 's

proposal was on t he age nda for the May TRS Board meeting f or

a pp r oval . I t was Cari I s under standing t ha t once the TRS staff

recommended an i nves t ment in a fund . a nd t he fund was on the TRS

agenda, the f und would get t he investment . Cari bel ieved t ha t Firm

4 would get the TRS f unds un l e s s Levi ne pr event ed i t . I t wa s Ca r i ' s

under s tanding that if Levine d i d not want s omething t o be a pproved

by t he TRS Board . i t woul d not be approved . Levin e had p revious l y

t old Cari that he had the abil ity t o c ont rol what would be on t he

TRS agenda .

Partne r A t old Ca ri t ha t the Exec u t ive had call e d the

consultan t . and the c onsultant d id no~ know who the Executive was

o r what she wa s call ing abou t . Cari gave tha t infonnati on t o

Le vi ne . and Le v i ne s a i d t hat he wou l d get i t worked out . In o r

a bou t early May 2004 . ba s ed on in fo rmation provided by Par tne r A.

Cari under s tood t hat Fi rm 4 did not want to hi r e the c on s ul t an t and

the Execut ive handl ing the matter f or Fi rm 4 (- t h e Exec u tiv e - ) d i d

not t hink t ha t the f irm needed t o do s o. Cari kn ew t ha t Firm 4 had

not received any serv ice s f rom the c onsulta n t by ear ly May 2004 .

During May 2004. Lev ine repeat e d l y told Cari that Fi rm 4 would

not get a ny money from TRS i f the c ontra ct was not s i gned. Levine

said that Fi rm 4 would be pulled off o f the TRS a genda if t he

c onsu lting contract was no t s igned . Cari agreed to fo llow up on t he

i ssue. A law pa rtne r of Cari's also urged Cari t o a ssist Levi ne .

In o r about May 18-20 . 2004 , Ca ri had a s er i e s o f

c onvers a t i ons with Levine. i n which Lev i ne s a i d he was ve r y up set

tha t t he c onsult i ng c ontract wa s not signed . a nd that t he c on t rac t

ha d t o be s Lc ned because the TRS Board meeting was coming up .

Le vi ne s aid it wou ld be a r eflection on Ca r i i f thi s did not ge~

done . a nd Levine wou l d r e member i t . Levi ne asked Car i to sta y on

4
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top of this until Firm 4 s i gned the c ontract . Cari agreed to d o s o.

On or a b out May 2 0 , 2 0 ~4 , Car l had a s e ri e s of c a l l s wi th
r epres entat ives of Fi r m 4. i n which Car l said tha t t he c on s ul t i ng
contract had t o be signed or Firm 4'5 appl ication wou ld be pul led
of: o f the TRS agenda . and Firm 4 wou ld not get funds f rom TRS .
Cari t hr ea t e ned that Firm 4 would not get TRS fund s if they d id not
hire t he consultant because Lev ine di rec t ed him t o do s o .

Ca ri spoke t o a s ecretary at Firm 4 . a nd s a i d t ha t F irm ~

wou l d l ose t he i nvestment f r om TRS and t he secretary would l ose her
job i f t he Executive di d not cal l Cari back within on e hour .

I n conve r sations wi t h the Executive , Car i said t hat the ~RS

Board meeting was the fo llowi ng week . and the consulting contract
had t o be signed before the meeting or Fi r m 4 was g oing t o get
pu lled f rom t he TRS Board meeting a genda . Cari said it ha d to ge t
done right away . Ca ri said tha t Pa r t ner A told h i m that Fi rm 4 had
agreed to s i gn t he con tract . and Ca r i did not unders t and what the
p r oblem wa s. During on e conv er sat ion with some one from Fi r m 4 . Cari
said t he c on t r a c t h3d to be signed by the end of t he day.

Ca ri t alked to t he general counsel f o r Fi rm 4 . Cari said tha t
Fi r m 4 had to sign the contr act, o r Firm 4'5 appl ica tion f or f unds
wou l d get pulled off the TRS a genda . Cari s a i d that. it wa s
political and this was how Public Of fi cia l A handled patronage .
Car i s a i d t hat h i s private equi t y firm had agreed t o h ire a
consultant i n order to get fundi ng from anothe r State board . Cari
s a id tha t the TRS Board me e t ing wa s c orning up in a f ew day s . and
t h is contr ac t had to get signed.

During the calls with Fi rm 4 , Car i delivered t he message from
Levine t ha t Fi rm 4 had t o hir e the c on su lta n t o r Fi rm 4 's
app l ica t i on woul d get pul l ed, and they had no choice about this i f
t hey wanted t he investment. Bas ed on Ca ri' s i n it ial conversati ons
with the Ex ec u t i ve and t he gener al counsel . i t was clear to Car!
t ha t Fi r m 4 did not want t o s i gn the c ons u l t i ng c ontract .

La te i n t he a fternoon, Ca r i s poke to Fir~m : ' s genera l counsel
and outside counsel . Co-defe nda n t Steven Loren a lso parti c ipated
b~iefly . Cari said that if Firm 4 did not sign t he c ontract . Fir~

4 would be taken of f of the TRS May agenda . One attorney asked
whe ther Ca r i was saying tha t if t he contr a c t was not signed . Firm
4 was no t go ing to get funding . Ca r i said t ha t wa s a b solu t e l y
r i ght . Ca ri said tha t i f the contract did no t ge t signed by the
f o l l owi ng day , Fi rm 4 would be t a ken off the agenda . The attorneys
f or Fi r m 4 told Ca r i tha t no one f rom Firm 4 had ever met the
consultants, t he consul t i ng a greeme nt had b e en f axed f rom s ome
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p lac e in the Caribbean , and t h e consul tan t had d one absolutel y n o

work . cari said that they we r e al l l a wyers on the c a ll, a nd t h ey

s h ou l d d o whatev e r t h ey needed t o do t o a dv ise the ir c lient . Cari

d i d no t retrac t a ny o f h i s earl i e r stat ements or a d vi se Fi rm 4 that

they did not need t o sig:t the c onsulti n g agreement si n c e t h e

con s u l t an t had no t p rovid ed servi ce5 .

Ca ri be l i ev e d t hat F i r m 4 would suffer e c onomi cally i f t h ey

did no t hire t h e c on s u l t an t as d i r ected , a nd tha t Le v ine was u s i ng

a nd would conti nue to u s e h is positi on on the TRS Boa r d i n o r der t o

ca rry out h i s t hreat s t hat Firm 4 had t o hire the c o nsu l t a n t o r

Fi rm 4 wou l d not get TRS f und ing . Car i und e r s tood that requir i n g

Fi r m 4 t o hire a c onsul tant wa s p a rt o f t h e pla n p r evi ous ly

des c r i b e d t o h im by Levine , i n wh i ch Publ i c Off icial A a nd h is t wo

close associates wou l d name c on s ul tants for the p r i v a t e e qu i ty

f unds that appeared before the State Pens ion Funds , whi ch was p a rt

o f a f undraisin g s trategy . Cari bel i e ved t ha t i f Firm 4 h i r ed t he

consu l t a n t i d ent i f ied by Le v ine . t he con s u lta n t wou ld b e requ i r e d

t o make po l i t ical or ch a ri t a ble con t ribut i on s a s d irected by Lev i n e

and Publ ic Of fic i a l A' s associ a t e s .

When Car i delive~ed Lev ine ' s me s s ag e t o F i r M ~ . s a yi ng t hat

Firm 4 h a d t o hi re t h e c ons u Lt a nt; or Firm 4 wo uld not g et ':'RS

f und ing , Cari de liv e r ed a threat to Fi r m 4 . Cari wa s a ttemp tin g t o

he lp Levi n e , who was u s ing h i s o f f i cial posi ti on, t o get Firm 4 co

con s e n t t o hi ring a nd p ayin g the consu l tant by thr ea t e ning Firm 4

wi t h e conomic h a rm . Ca r i i n i tially d e livered thi s messa g e t o

Par t n e r A, t o be pas sed along t o Firm 4 . Par tner A t .cLd Ca ri

seve ra l times t ha t he passed it along . On May 20 , 20 04 , Ca ri

d e l i v e r e d that messa g e di r e c tly to Firm 4 .

Ca r i agreed t o h e lp Lev i ne i n t e rms o f Firm 4 i n part because

Cari t hough t Levin e woul d h e l p Ca r i ' s pri vate equity fi rm obta i n

fund s f r om I l l i n o i s State Pension f und s , a nd possibly othe r funds

or en t i t ies . a nc i n p a r t b e c aus e Cari was pushed by one o f h is law

pa rtners , a nd , i n p a r t becau s e Ca r i was be i ng p r e s s u r e d by Lev ine .

Ca r i acknowl edges t h a t i t wa s r e asonab l y fore s eeab l e that Fi r m

4 woul d p urchase goods and s e r v i c e s f r om ou t o f sta t e , and tha t

pa yme n t s t o t h e consultant wou l d les sen t h e f u nds a v a i l abl e f or

s u c h purchases . Ca r i acknowle dg e s t ha t t h e ev i denc e would s h ow that

Firm 4, wh i ch was l oc a t ed in Vi r gin i a, rout i n e ly used corpo ra te

f und s t o pur cha s e goods and s e r v i c e s f r om o ther states .

On o r abou t May 21 , 2004 , c a ri tal ke d to a s taff membe r from

TRS . Th a t i nd i vi du a l sai d t hat he h a d g o t t en a ca l l f r om someone

a t Fi rm 4 , wh o s a i d t h a t Car i told F i rm 4 t hat t hey h a d to sign a

c o nsul t i n g a greemen t , o r Firm 4 '5 applicat ion wou l d g e t p u l led o f f
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of the TRS agenda . Ca r i i n itia l ly de~ied saying tha t. Cari
s ubsequently said he wa s i nvo l v e d because o f Part ner A, who was
t ryi ng t o help Fi rm 4 . Ca r i did no t d isc los e Levine's invo l vement .

6 . For pu rposes o f c a l c u l a t i ng the Gu i d e l i n e s p r omulgated by

t.h e Uni t e d St a t e s Sentenc i ng Commiss i on pursu a nt t o Tit le 2 8 .

United Sta tes Code . Secti on 99 4 , the part ies s t ipula te and agree on

t he following po ints:

a . The par t ies agree t hat t he applicable Guidelines

version is the 2003 Guideline s Ma nual .

b . The part ies agree that the applicable Gu i d e l i n e s

Section is § 2Cl.l (1 1 and t he ba s e o f f e ns e l eve l i s 10.

c . The parties agree tha t p u r s u a n t t o Gu i de l i n e § §

2C l .1 (b ) (2 ) (A) a nd 281 .1 (b ) (1) (H) . t he base offense level s hou ld be

incr e a s ed by 14 l ev el s based on an a t t empt ed los s between $40 0 . 000

and $1 . 000 . 00 0 . because t he amount t o be paid to t he consul t ant

pu r s ua n t t o the t e rms 0: t he consul ti ng c ontract was approx imat e l y

S85 0 . 000 (1 % o f the S85 mill ion t ha t Firm 4 wa s t o rece i ve fr om

TRS) . a nd i t was reasonably foreseeable t o the defendant t hat t he

con su l t a n t ' s fee would be at least 1% of the amount invested by

TRS .

d . The parties agree that the defendant ha s clea rly

de~ons t rated a recognition and aff irmative acceptanc e o f pers onal

respons i b il i ty for his criminal conduct . If t he gove rnme n t does

no t receive additional evidence in c onf lict with th i s pr ov is i on .

and if the defendant cont inues to accept responsibility for h i s
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acti on s , wi t hin t h e me aning o f Guidel ine § 3El .I . a 2 l evel

reduc tion i n t he o f f ense l evel i s appr opriate.

e . The parti e s a g r ee tha t the d e f end a nt has p r o v i ded

timely notice o f his intention to enter a p lea o f gui l t y , a nd

tru thful i n forma t i on , wi thin t he meaning o f Guide l ine § 3El . ll b),

s o t h a t a n add itional 1 p o i n t reduc ti on i n t he o f f e n s e l e vel i s

appropriate , i f t he o f f e n s e leve l is 16 or greater , a nd t he Court

f i nds that a r e duction under Gu i del i ne § 3El. l t a ) i s a ppropr iate .

f . Based o n t he fa c t s kn own t o t h e g overnment . t he

de f endenc t s c rimi nal hi s tor y point s equa l 0 and the def endant. ' 5

cr i mi nal h i sto r y ca t ego r y i s I .

g . Based on t he above ca l cul ations. which a re p re l iminary

in nature , and a s s umi n g t h a t the def e nd a n t I s crimina l h is t ory

c atego ry is I, the p r e l i mi n a ry p ro j e c t e d appl i c abl e o f f ens e level

i s a level 21 . s o t hat the p r eli mina ry p r o jec t ed app li c a ble

sen t e nci n g r a nge i s 37 to 4 6 mont hs.

h . The defe ndan t a nd h i s a t t orney , a nd the gove~nmen t ,

acknowledge t hat t he a b ove calculations a re preliminary in natu r e

a n d based on fac t s known t o the g ov e r nmen t as o f the t i me of t h i s

plea a gre e men t . The de f e ndant; unde r s t a nds t h a t t he Prob a t i on

De pa r t ment wil l conduc t i ts own i nv e s t iga ti on a~d tha t t he Co~rt

ult imat e ly determi nes t he f a cts a nd l a w re levant to senten c i ng , and

t h a t the Cour t 's de t e rminations govern t h e f i nal Se n ten c i ng

Guidel ines c alcu lat ion . Ac cor d i ngly , the v a l i d i ty o f t hi s plea
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agr eement is n o t conti ngent up on t h e p rob a t i on officer ' s o r che

Court ' s c oncur r ence wi th t he a bove cal cu l ati ons.

7 . Errors i n ca l cu lations or int e r p r e t a t i on o f a ny of the

guidel ines may be correc t ed by e i t he r party prio r to s e n t enc i ng .

The parties ma y c orrec t t he s e e rrors or mi s i n t e r pr e t a t ion s e i t her

by stipula ti on or by a s t a t e me n t t o the p roba t ion off i c e a n d / o r

cour t s et t ing f orth t he d i s a greement as to the c o r rec t gu idel i nes

a nd their app l i c a t i on . The va l i d i t y of t h i s Agreeme n t wi l l no t be

af f e c ted by s u c h cor recti on s . and the de fenda n t shal l not have a

r i gh t to withdr a w his plea on t he basis of such c o r recti ons.

8. The d e f e nda n t u nd e r s t a n d s t h a t . in imposing t h e sen t e n c e ,

t he cour t wi l l be gu ided by the Un ited S t a tes Sen tenc i ng

Guideli n e s. The d efend an t unde rs tan d s t h a t t he Guidelines are

advis o ry , not ma nda t ory , b ut t hat t he Cour t must con s i der t he

Gui del i n e s in dete rminin g a rea s onab le sentence .

9 . De fe ndan t unders t a n d s tha t Coun t 11 o f t h e i ndictme n t to

which he wi l l p l e ad gu i l ty carr ies a ma ximum pena l t y o f 2 0 y e a r s '

impri sonme nt, a maximum f i ne o f 52 50 , 0 00 , a nd a ter m o f super v i sed

re lease o f a t lea st two y ea r s b u t n o t mor e than three years , as

well as a n y restitut i on ordere d by t he Cou r t .

1 0 . Th e defenda nt unde rstand s t ha t in a c c o r d a nce wi t h feder a l

law, Tit le 18 , Uni ted St a t e s Cod e , Secti on 3013, up on e n t r y o f

judgment o f c onvi cti on , the d e f end a n t wi ll be a ssess e d $1 00 on

Coun t 11 o f the I n d i c t men t t o wh ich he has pled guil ty , in a ddi ti on
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t o any o the r pena l t y i mpo s e d . The def e n dan t a g rees t o pay t he

s pe c i al a s s e ssment o f $1 00 at the t i me o f sen t e nc i ng wi t h a check

or money order made p a yab le t o the Clerk of t h e u . S . Di s t r i c t

Cour t .

11 . Def endant unders tands t hat by p l ead ing gui l t y he

s ur r ender s certa i n r i gh ts . i ncludi ng t he fo l lowing :

(a ) If de fendan t p e r si s ted in a p lea of no t gui l t y to the

charge against him. he would have t he right t o a pub l i c a nd speedy

tria l . The tri a l could b e either a j ury trial or a t r i a l by t h e

judge si t t ing witho ut a j ury . The defenda n t has a ri ght t o a jur y

tr ia l . However, i n orde r t ha t t he t ria l be conducte d by t he judg e

s i tt ing wi t ho u t a jury, t.he d e f endan t . t he governmen t , and t he

j udge all must agree t ha t the t r ia l be c onduc t e d by t he judge

wi thout a jury.

(b) If t he t rial is a jur y trial , t he jury wou l d be

c ompo s ed o f t we l v e l a yperson selecte d a t random. De fendant a nd his

at t orney woul d have a s a y i n wh o t h e j u r or s wou l d be by r emov i ng

prospect ive j u rors fo r cause wher e a ctual bias or o ther

di squa li f i c a tion is s h o....m , or wi t h ou t c aus e by e x e r c is i n g 50 -call ed

p e r emptory c ha l lenges. Th e j ury wou l d have t o a g ree unani mous l y

before it cou l d re t urn a v e rdict o f e ith e r g u i l t y o r no t gu ilty .

Th e j ury wou l d b e i n str uc t e d t h a t d e fenda n t i s p r esumed innocen t .

and t h a t i t c ou l d n o t conv ict him unl e s s , a ft er h e a r i n g all t he
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evidenc e , i t was persuaded of defendant 's gui lt beyond a r easonabl e

doubt.

(c) If t he t r ia l was hel d by the j ud ge wi thou t a ju~y ,

the judge woul d find the fa c ts and det ermine. a f ter hea ri ng a ll t~e

evidence, whether o r n o t t he j u dge was per sua d e d of defendant 'S

gu ilt beyond a reasonable doubt .

(d l At a trial. whether b y a j ury o r a judge. the

governme n t would bp. requi red t o present it s witnesses and o t h e r

evi de n c e aga i n st d e f end an t. De f endant would b e a b le to confront

t hose gove rnment wi tnesses and his a t t orney wou l d be ab l e t o cro s s 

examine them. In t urn , defendan t c ould pr e s en t wi t nesses and ot he r

ev i d en c e in his own behal f . If t h e wi tnesses f o r def e nd a nt wo u l d

n o t a pp e a r volun tari ly , he cou ld r equi r e thei r a tte ndance t h r oug h

t h e s ubpoena p ower o f t h e c ourt .

Ie ) At a t rial . def endant wou l d have a pri vilege a gainst

s e lf - inc rimina ti on s o tha t he cou l d decl i n e to t e s ti f y, and n o

in f eren c e of guil t could be d r a wn from hi s r efu s a l to tes t i f y . If

defen da n t desired to do s o , h e cou ld t estify i n h is own beha l f.

12 . Defenda nt u n d e r s t a n d s t hat b y plead ing g u i l ty h e is

waivi n g al l the rights set f o r t h i n t h e p rior paragra ph .

De f en dant I s at t orney has e xpla ine d t h os e right s to him. and the

conseque n c es o f h i s waive r of those rights. Defen dan t f u rther

unde rs tand s h e is wa ivin g a ll a ppel lat e i s sues tha t mi ght hav e b e en

a va i lab l e if he had e xerc is ed his right t o t r ial .

11

Committee Exhibit 5



Case 1:05-cr-00691 Document 33 Filed 09/15/2005 Page 12 of 17

13. The def endant i s a l so aware t ha t Title 18, United States

Code . Section 37 42 af f ords a defe nd a n t t h e righ t t o a ppea l the

s en tence i mposed . Ac knowl edging t his, i n e xchange fo r the

concessions made b y t he Un ited Sta tes i n this Plea Agr e e ment . t he

defendant knowingly agrees to wai ve t he right t o app e a l any

sentence imposed t hat i s within or b e low the guidel ines range

corres pond i ng t o o f f ense Leve l 21 . Cr imina l Hi s t o r y Category I, a nd

waives the r igh t t o appeal any stipu lat e d guidel ine calcula tio n .

The d e f e ndan t al so wa i ves his rig ht to cha l lenge a n y s e n t e n c e

impos e d tha t is wi t h in or b elow tha t guidel i n es range , and any

st ipu lated gu i del ine calcu l ation . o r t he manner in which the

s ent enc e was deter mined . i n any c o l l a t e r a l a ttack . including bu t

not limited t o a mo ti on brought und e r Title 28 . Uni ted States Code ,

Sec t-ion 22 55 . The waive r i n th i s paragraph d oes not apply t o a

claim o f involu nta r ine ss , o r i neffect ive ass istan ce o f coun se l .

wh ich relates directly t o t his waiv e r or to i t s n ego tiat ion .

14. De f e n da nt u nd ersta nd s that the indictment a nd t h i s Plea

Agreement a r e matters of public rec ord and may b e d isclo sed to

a nyone .

1 5 . Defendant agrees h e wi ll fu l ly and t ru thful l y coop era t e

wi t h the gov ernment i n a n y matter in whi ch h e i s call e d upon to

cooper a t e , includi ng t h e fo l lowi ng:

a . Defendant agrees to prov ide c omplete a nd t r u thfu l

i n forma t ion and t es t i mony , {il in any criminal inves tigation and
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any pre- tria l prepara t ion i f call ed upon to do so by the

government; Iii) before a ny grand j ury , a n d ( i i i) in any Unit e d

States Di str i ct Court p r oc e eding , s t a te court p r oc e e ding, a n d

civil . a dmi nistrat i ve , or othe r court proceeding , i f c a lled upon t o

do so by the governme n t;

b. The parties a g r e e that t h e parties wil l joint ly

recommend t hat the defendant' s s en t enc i ng b e pos tpone d until after

t he c onc l usi on of anyon-going i nves tiga tion i n which t he defendant

i s c ooperating , a nd t he conc lus ion of any prosecut i on arising f r om

t hat i nv e sti gation . i f the gove rnmen t deems s u c h p os t p oneme nt

appropr i a t e;

c. De f e nda n t a grees t hat in t h e even t t hat h e brea c h es

the t erms o f t h i s p l e a a g reeWoent , or t h e pl e a a greeme n t is v acated

f or any reason - othe r than t h e gov e rnme n t' s breaching t h e t e rms o f

th~s p lea agreement , when t h ere has been no breac h , withdra wal , o r

r eject ion by the defend a n t - t hen a ny grand jury testimony provided

b y the def e nd a n t. i n part and / or in who le , can be use d agains t h i m

in any p roc e eding , i ncluding . bu t not l i mited to, before t h e g r and

ju r y and l or i n any c riminal p r o s ecu tion agai n s t him, wi t ho u t

res tric t ion;

d . In the e v ent t hat the de fendant 's g rand j u r y test imo~y

C.

can be u s ed a ga i nst h i m, pursuant t o subsect i o n {( ) of this

p aragr a ph, a s stated a b ove , t he part i es a gree a n d s t ipul a t e tha t

the admi s sibil ity a n d u se of the defendant's gra n d jury t estimony
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i s n ot gov e r n e d by Rul e 11 of the Federal Ru les of Cr i mi n al

Proce d u r e o r Rule 41 0 of t h e Federa l Rules o f Evide n ce . Th e

de fendant agrees that he wi l l no t s eek t o use Rule 11 or Rule 410

to prevent the admission of hi s grand j ury t e stimony i n to evi dence .

16. The Un ited St ates agrees no t t o seek add i ti ona l c r i minal

charges aga i n s t t he de f endan t . i n t he Northern Di s tri c t o f

I l l i noi s , f o r the events between Janua r y 1. 2002 and J une 1. 200 5 .

whi ch occur r ed i n t he Northern Distr i ct o f Illino is . re l at ing to

Stua r t Lev i ne , TRS. Fi rm A, and Firm 4 , which t he de f endan t has

descr i b ed in p rof f e r s prov ided t o t he United States , or which are

desc ribed in t h is p lea agreeme nt . However, no t hing in t h i s

Agreemen t l i mi ts the Uni t e d States i n p r osecution of t he defenda nt

i r. other dis t ri ct s , o r f o r c rime s whi ch t he d efenda nt has not

d isc l osed i n pro f f ers p rovided t o the Un i t e d States , o r whi ch a r e

not d e s cri b ed in t his p l ea a greemen t .

17 . Defendant u nd e r s t and s t ha t t he Un ite d States Attorney' s

Of f ice will ful l y appr ise t he Dis tri c t Cou r t and t he United St at e s

Proba ti on Of f i c e of t he nature , scope a nd exte n t o f defenda n t I 5

c onduct r egarding t he cha r ges a gains t h im in thi s ca s e , a nd r ela ted

mat ters , i nc l ud i n g a l l mat t e r s i n aggrava t ion and mi tig a ti on

r elevan t t o t he issue o f s e n t e nc i n g .

18 . At the time o f sentencing, the gover nment s ha l l make

known t o t h e sentencin g judge the ext en t o f t he defenda nt 's

coope r ation, and , as s uming t he defendant's f u l l a nd t ruthfu l
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cooperation , shall mov e t he Cour t. pu r suant to Sentenc i ng Gu i del i ne

§ SKI . I . t o depa rt downward f rom t he a pplicable s entencing

gui d e l ines r a n g e . Th e go vernment wil l r e commend t h a t the Court

impose a term o f i mpr i s onne n t i n t h e cus tody of the Bureau o f

Prison s o f t wo -thirds o f the l ow end o f the app l icabl e guidel ines

r a n g e . Th e q cverrimen t ' 5 r ecommendation is n o t binding on t h e

Court. The gover n men t rema i ns fr ee to make any other

rec oremendati ons t hat i t dee ms appropr i ate . The defendant is f ree to

rec amnend whatever sentence he deems appropriate.

19 . It is unde r stood by t h e par ties tha t the sen t encing j udge

i s nei ther a pa rty t o n or bound by this Agreeme n t a nd may impose

the max imum penalt i e s as set f or t h i n parag r aph 9 above. Howeve~.

the sentenc ing c our t i s ob liga t ed t o c onsu lt and take i n t o acc oun t

t h e Sentencin g Guidel i n e s in i mpos ing a r e asona bl e sen t enc e . Th e

defendant furt her a cknowl edges t h a t i f the Court d o e s n o t a ccep t

the sen tencing r e commenda t i on of t h e par t ies. the d e fenda n t wil l

have no right to wi t hdra w h i s guilty p lea.

20 . Rega rding res ti tut i on . t h e part ies agree that the offens e

o f convi c tion resulted in no l oss and t here f o re r e sti tution i s

i nappropriate .

21 . The defendant understands t ha t Title 18 . Uni t e d States

Code . Secti on 3664 a nd Section 5El.2 o f the Sentencing Guidelines

s e t f orth t h e fa c t ors t o be weighed i n sett i n g a f i ne . The

de fen dan t agrees t o provide full a nd truthfu l infor mat ion t o t h e
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cou rt and Uni ted States Proba ti on Off ice r rega r d ing al l de cai ls 0:

his e c onomic c i r c umsta nces , a nd t o p rovide such i nfo r mat i on t o the

Un i t ed State s At torney ' s off ice . Defendan t under s t a nds tha t

providi ng fa lse o r incomp lete in formation may be prosecuted as a

v i o l ation of Ti t l e 18 , United St a t e s Code , Sect i on 1001. o r a s a

conterrpt o f t he court, a nd would constitute a b reach of this Plea

Agr e ement.

22. Defendan t unde rstands tha t his c omp l iance wi th e ach part

of this Ple a Agreement exte~ds t hroughout and bey on d the per i od of

his sentenc e , and fail ure to a bide by any t e r m of t he Plea

Agre ement i s a violation o f the Agree~ent . He fu r t h e r understands

that in t he even t he violates t his Agreement , t he gove r nment . a t

its op t ion . may move to vaca t e t he Pl ea Agre ement , renderi ng it

null and void . a nd t he r e a f t e r prosecute t he defendant not sub jec t

t o any o f t he limi ts s e t f orth in t h is Agreement , or to r e sentence

t he def endant. The def enda nt understands and a grees tha t i n the

ev en t that the defendant's Plea is s ubsequently withdrawn . vaca~ed

or br e a c he d by the defendant . and the Government e lec t s t o vo i d the

Pl e a Agreement and pros ecut e the defendant. any prosecut i ons t hat

a re not time - bar r ed by the appl i cabl e s ta t ute of l i mi t a tions on t he

da te o f the sign i ng of this Agreement may be c ommen ced aga i n s t the

de: endant in accordance wi th t h is paragraph, notwithstanding the

expirati on of t he statute o f limi tations betweer. the signing 0 :

thi s Agreement and the commencement o f s uch p rosecutions .
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23 . De f enda n t and his at t orney s acknowledge that no t hrea ts ,

promi s e s . or r ep res en t a tions have be en made . nor agreement s

r eached , other t h a n t ho s e set f orth in t h i s Ag r e e men t , t o c a u s e

defendant t o pl e ad gu i l ty .

24 . Defendant a grees t his Plea Agreement shal l be filed a nd

become a pa rt o f t he record i n this ca s e .

25 . Sh ou ld the j udge r efu s e to accept d e f e n d a n t; " 5 p lea of

guil t y, t hi s Plea Agreemen t s ha l l be c ome nul l and voi d and neither

party wi ll be bound theret o .

26 . De f endant a c knowledges that he has read this Agreement

a nd carefully reviewed each p r ovis i on wi th hi s a ttorneys .
.

Defe ndan t f urther d~knowledges that he unders t a nds and vol untari l y

accepts ea ch a nd every term and condi t ion of this Agreemen t .

AGREED THI S DATE:

~·.Jl~.~PA RICK J . Flm
UNITED STATES ATTORNEY

~.i • [Jv.;.;;;>
J~~ NE STERN
Ass1stant United Sta t es Attorney
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